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Abstract

A company is the common platform of various stakeholders, such as customers, employees,
investors, shareholders etc.. It is an instrument that can attract huge capital for doing business.
Every transaction in a company should be fair and transparent to its stakeholders. A company
having good Corporate Governance and an effective Board of Directors attract investors and
ensure investment. Independence of the Board is critical to ensure that the board fulfills its role
objectively and holds the management accountable to the company. The practice across
jurisdictions indicates that the presence of Independent Director is answer to that. The present
write up delves into the current scenario in Indian Corporate Sector and examine the role of
Independent Director in Corporate Governance, in particular.
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1 Introduction & Conceptual Approach

A company is the congregation (common platform) vafrious stakeholders, such as customers,
employees, investors, shareholders etc.. It imsiniment that can attract huge capital for doingjriess.
This has become imperative in today’s globalizesitess world where companies need to access global
pools of capital, need to tie-up with vendors orgeneollaborations and also need to live in harmaitly

the community. Every transaction in a company sthdag fair and transparent to its stakeholders. A
company having good Corporate Governance and actei Board of Directors attract investors and
ensure investment. Independence of the Board igcalrito ensure that the board fulfills its role
objectively and holds the management accountablinéocompany. The practice across jurisdictions
indicates that the presence of Independent Diréstanswer to that.

For the last two decades, corporate scholars hazk with the issues of Corporate Governance. ACros
all jurisdictions, it has been felt that the issui&e governance failure, corporate fraud etc. nhay
resolved through the introduction of Independenefior. But, experience has not always been in the
affirmative. It has been experienced that, in spftgood number of Independent Directors in thertpa
companies have failed.

Independent Directors were introduced voluntarfyaameasure of good governance in the United States
(U.S.) in the 1950s before they were mandated ty. lafter the Cadbury Committee Report (K

the year 2002, development with regard to IndepenBéaector in US and UK witnessed proliferation. |
India, the concept of Independent Director was eaad in the later part of 1990s’, when the Semgit
and Exchange Board of India (SEBI) mandated tHdaade public listed companies in India are toéav

! Jeffrey N. Gordon, The rise of Independent Directors in the United States, 1950-2005, of Shareholder value and
Stock Market Prices, 59 Stan. L. Rev. 1465, 1473.

*Available at http://www.ecgi.org/codes/documents/ cadbury.pdf, [Cadbury report], last visited on 4™ November
2011 at 09:00 hrs.
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a minimum number of Independent Direcfoier the independence of the board and smooth Gatpo
Governance.

Just as the global Corporate Governance movemestgaiag into a bit of hibernation, there came the
Enron debacle of 2001. The collapse of Enron was afnthe largest bankruptcies in US history. The
stock price dramatically collapsed from $80 perrsha $.30 per share. The collapse was mainly due t
the management’s fraudulent practices. Enron lexliits profits and when the deception was unfiblde
investors and creditors pulled back their financesdources, which finally caused the company te fac
bankruptcy. Over expansion and excessive borrowiay® also contributed to the company’s eventual
demise. The finances were a disaster, resultingtaymor management and intentional deception and
fraud. Poor management, maybe, referred to asrsigsteorporate Governance failure.

CEO, Bernard Ebbers, became wealthy from the istmggprice of his holdings in WorldCom common
stock. In the year 2000, WorldCom suffered a serislowdown when U.S. Justice Board asked them to
abandon the merger with Sprint Corporation. By fttiaie, WorldCom's stock started declining and
Ebbers was in immense pressure from the banksver gpargin calls on his WorldCom stock. Later in
2002, Ebbers was replaced by Mr. John SidgmorerAfbbers resignation, it was revealed that unider h
direction, Mr. Scott Sullivan (CFO), Mr. David Mye(Controller) and Mr. Buford Yates (Director of
General Accounting) and the company used fraud@eobunting practices from the year 1999 to 2000.
The U.S. Securities and Exchange Commission (S&@)ched an investigation into this matter on June
26, 2002 and it was estimated that company’s tséts were inflated at the rate $11 billion. Qw 2,
2002, WorldCom filed for bankruptcy protection und@hapter 11 This case reemphasised the
importance of Corporate Governance and an intewgdiact is that there were many Independent
Directors in WorldCom. A similar experience staimisase of Satyam in India.

The case of Satyam Computer came to light withcaesssful effort on the part of investors to prevamt
attempt by the minority shareholding promoters s$e the firm’'s cash reserves to buy two companies
owned by them, i.e., Maytas Properties and Maytdsa.l As a result, an attempt of expansion on
Satyam’s part was aborted, which in turn led toolapse in price of company’s stock followed by a
shocking confession by Mr. Ramalinga Raju, the t6&O of Satyam. The truth was that the promoters
had decided to inflate the revenue and profit figupf Satyam by manipulating their balance sheet
consisting of non-existent assets, cash resencgaiilities.

After Satyam, ‘Corporate Governance’ came out eftifiherto dusty academic closets and moved centre
stage in India, accompanied by other scandalswngllarge US companies, such as WorldCom, Qwest,
Global Crossing and Andersen and companies in gahiedictions. After having shaken the foundasion
of the business world, that too in the stronghdldapitalism, these scandals triggered anotherroigo
phase of reforms in Corporate Governance and rbtuthe institution of Independent Director came
into limelight.

The activities and functions of Independent Dirextoere under scrutiny. It was not only in Satyduat t
Independent Directors showed lack of commitmentiiezain the case of Enron, WorldCom and other
companies, Corporate Governance as well as Indepeirectors failed to perform effectively. Buath

did not suggest that directors were ineffectivee Tdatyam scandal exposed flaws, but its recovery
showed that decent hands at its helm, like Mr. iKiKarnik and Mr. Deepak Parekh, could make a real
difference. In all the above cases, it was presuthatthere was lack of Corporate Governance aad th
was due to failure of Independent Director.

In this backdrop, the present research work moegsiid the conceptualization of Independent Director
It addresses concerns of various factors which mestonsidered for better Corporate Governance: How
far do they justify their position and duties; Wlae the criteria to be an Independent Directoetivar
these criteria are enough for smooth running oftiblip listed company, where public at a large have
invested their money; What role do they play beangindependent Director and can they really justify
their position being an independent member or pevgw is not involved in affairs of a company; What

¥ Securities and Exchange Board of India (SEBI), smdrp/policy/cir-10/2000 dated Feb. 21, 2000, available at
http://www .securities.ru/public/public98/sebi/sebiacts/000221-100700.htm , last visited on 3" November 2011
at 16:54 hrs.

*11 U.S.C. § 1108.
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are the disclosures to qualify as independent? i@erisg EnroR, Parlamat, Satyam, Amri hospitaf

and many other cases which have raised eyebrowsrpbrate philosophers, scholars and many other
corporate law authorities, revisiting the conceptlmependent Director in the frame of Corporate
Governance is a desideratum in contemporary times.

The present write up delves into the current séenarindian Corporate Sector with regard to linKs,
any, and examine the role of Independent Direct@adrporate Governance, in particular.

The present research has been based on analygthbas. The business/commercial reports, including
corporate governance reports, books, articles aseéarch papers have been thoroughly studied and
analyzed. The researcher has relied on Prowess @at&ase [organization catalog and classify the
reports of corporate governance for listed commamdndia] for the purpose of Corporate Governance
reports. The companies listed in National Stock Haxge and Bombay Stock Exchange have been
selected for analysis. Running of Prowess Clierftwoe has pulled out 27000 companies from the
database listed in different time frames. Filtemwdrket capitalization was applied to the seleciath
from 2006 onwards.

A large number of missing values have been founthéndata selected by the software. Data has been
cleaned further and data set of 2000 listed congsarias been received. The average market
capitalization of each company has been computedigin technical process. The data has been cleaned
further based on consistency and commencement gboCaie Governance Reporting under listing
agreement in India (i.e., 2002). The sorting hasight down the data to 186 listed companies. Aghin,
average of the average market capitalization afcsetl 186 listed companies have been worked oet. Th
data has been sorted in the ascending order andmMpanies from the top and 40 from the bottom ef th
list have been finally selected for analysis. Infation about Independent Director and Corporate
Governance of those companies for the last fivesykave been catalogued and classified.

The criterion for analyzing the data has been base@lause 49 of Listing Agreement in India, prpies

of Corporate Governance of OECD and Corporate Garere parameter developed by credit rating
agencies in Indfa The entire analysis has been categorized in awtspone, on attributes of Independent
Director and the other, on issues of Corporate Gmree. The entire analysis has been categorized in
two parts: one on issues of Corporate Governandettaa other on attributes of Independent Director.
For the aspect of Corporate Governance, sharelpldattern, board structure, number of meetings
attended by board members, number of committeethénboard, type of directors heading each
committee, disclosures by company, risk factor I[dsed by the company and adoption of ethical code
have been looked into. On the other hand, the ¢idned qualification, experience, remuneration,
number of directorships held in other companiest palationship with the company, number of board
meetings and AGM attended by independent direcharge been traced. The entire data has been
subsequently analyzed. About 400 Corporate GovemBReports have been thoroughly studied in course
of the present work.

To find out the impact of Independent Director enporate Board and their independence in dischafrge
duties, the following parameters have been examined

i.  Qualification of Independent Director;
iil. Experience of Independent Director;
iii. Types of remuneration received by the Independaecr;
iv. Number of Other Companies in which Independentddineholds position;

*An ENRON Scandal Available at http://finance.laws.com/enron-scandal-summary last visited on Aug 15, 2012.
The Parmalat scandal: Europe’s ten-billion euro black hole(6 January 2004) ICFI Available at
http:/ /www.wsws.org/articles/ 2004 /jan2004 / parm-j06.shtmllast visited on Aug 15, 2012.

’Sudhakar V. Balachandran(July 1, 2009) The Satyam Scandal Available at
http://www .forbes.com/2009/01 /07/satyam-raju—governance-oped—cx_sb_O107balachandran.html last visited on
last visited on Aug 15, 2012.

889  killed in AMRI hospital ~ fire; six board members arrested(December 10, 2011) NDTV,
http://www.ndtv.com/article/india/kolkata-89-killed-in-amri-hospital-fire-six-board-members-arrested-15661Last
visited on visited on Aug 15, 2012.

? Investment Information and Credit Rating Agencies of India Ltd. (ICRA Ltd.) and See, Chapter 2.
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v. Past Relationship with the Company;
vi. Board Meeting attended by Independent Directordytie year.

On the side of Corporate Governance, the folloviiage been studied:

i.  Shareholding pattern
ii. Board composition
iii.  Number of meetings attended by Board members
iv. Number of committees in the Board
v. Type of directors heading each committee
vi. Disclosures by company
vii.  Risk factor disclosed by the company
viii.  Adoption of ethical code

The researcher has thereafter attempted to estabksrelationship between Independent Director and
Corporate Governance in three steps:

e Comparative analysis of Independent Directors betweMC and LMC
e  Status analysis of Corporate Governance practicesdmpanies

«  Comparative influence of Independent Director ompBoate Governance practices in the
respective Companies.

Figure R1.1.Relationship between Independent Director and @attp Governance

.
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the Board « Disclosure relating Risk
« Type of Director heading factor
each Committee + Adoption of Ethical Code

2 Analysis of Independent Director

The researcher has analyzed the Independent Direstwius in the companies having market
capitalization below and above the average resmdgtiSubsequent to that, a comparative approash ha

been adopted to indicate the differences in practiith regard to Independent Directors in the two
categories.

2.1 Companies having market capitalization below average:

Figure ID L 1.1. Qualification of Independent Director

Graduate I
Post Graduate I
Professional I
Doctoral .
Not Disclosed
Other I

i} 79 158 237 316 395
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The qualification of Independent Director includggduates, postgraduates and professionals, wich i
collectively 3% of the total results. There is o6 under the other category and they are fromamdi
Administrative Services. It is observed that in @in394 cases, 84% of the total reports, qualiboabf
Independent Directors has not been disclosed. @sot regarding qualification of Independent Dioect

is poor.

Figure ID L 1.2. Experience of Independent Director

0-10 years
11- 20 years
21 - 30 years

>30 years
Not Disclosed

Other

0 82 164 246 328 410 432

Experience of Independent Director has been medsyrantitatively. It is pertinent to mention herein
that for calculating the experiences, their expereas in CEO, MD and director in other companies,
have been taken into consideration. It is obsemhad in 89% cases, experience is not reflected in
Corporate Governance Reports. In 7% cases, thereighly experienced people with more than 30 years
experience in their respective field, while in ab8&0 cases, experience ranges from 21 to 30 ybars.
majority of the cases, experience as well as qoatibn is undisclosed.

Figure ID L 1.3. Categories’ of Remuneration

Stock Options I

Commission -

Sitting Fees

Other .

0 85 170 255 340 425
Independent Directors are compensated in threerdiif forms, i.e., stock option, commission antingjt

fees. In 91% cases, compensation is in the fornsitiihg fees; 4% hold stocks and 15% enjoy
commission. In majority of cases, sitting feesis general mode of compensation.

Figure ID L 1.4. Increase in remuneration of Independent Director

Stock Option
Commizsion

Sitting Fees
o 9 18 2 % 4

As may be seen above, the sitting fees of Indep#@ridectors have increased in 49% cases over the
years. The increase has also been noticed in sioiéns and commission, but in just 2% cases im.eac
Independent Directors receive commission and stqtion only in rare cases and so the rate of irerea
is less as compared to sitting fees.
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Figure: ID L 1.5. Unchanged Remuneration of Independent Director

Stack Option

Commission

0 4 8 12 16 20 24

While 49% companies have indicated an increaséttings fees, the same has remained unchanged in
24% cases. In 9% cases, stock option has also methainchanged; with regard to commission, no
information is available in the reports.

Figure ID L 1.6. Decrease in Remunerations of Independent Direcidecrease

Stock Option
Commission

Sitting Fees
0 1 2 3 4

The decrease with regard to remuneration has bekatively negligible with only 4% companies
indicating a decrease.

Figure ID L 1.7. Number of Companies Independent Director hold#tipas

0-3
4-8
7-9-
=8
Mot Disclosed

Other

0 45 g0 135 180 228

To trace the involvement of Independent Directtinejr attachment with different companies has been
found out. It is observed that 48% Independent ddines are attached with less than three companies
while 24% are attached with more than nine commaniénother 14% are attached with almost 4-6
companies. Thus, the attachment of Independent®ire appears to be on the lower side, indicative o
their better involvement in the company affairs.
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Figure ID L 1.8: Past relationship with the Company

Employee of the C...

Consultant to Com...
Executive Directo... I
Other Director of...

Mot Disclosed

0 65 130 195 260 325

In 70% cases, almost 324, past relationship ofrtlependent Director with the present company laas n
been disclosed. There is no relation with the campa 22% cases while in 5% and 3 % cases, theg hav
discharged duty as director and executive diremfttine same company respectively. Disclosure atieut
Independent Director’s past relation with the compis poor.

Figure ID L 1.9. Number of Board meeting attended by Independeradir

All
= 5“%‘9
50%

= 50%

None

=

33 66 a3 132 165

The analysis discloses that in 18% cases, Indepémeectors attended more than 50% meetings of the
company, in 9% cases they have attended just halihumber of meetings, in 31% cases they have
attended less than 50% of the meetings while jo% hdependent Directors appear to have attended al
the meetings. 7% did not attend a single meetintendlance in meetings does not appear to be too
encouraging for Independent Directors.

2.2 Companies having market capitalization above the average

Figure ID H 1.1. Qualification of Independent Director

Graduate

Post Graduate

Professional

Doctoral

Mot Disclosed

Other
0 46 g2 138 184 230 276

Non-disclosure of information with regard to quiglition of Independent Directors is almost 31%.
However, of the companies which disclose qualifazgtan impressive 36% , 21%, 17% and 16% of
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Independent Directors hold professional degreet gosduate degree, graduate degree and doctoral
degree respectively. Disclosure in this case ispaoatively better.

Figure ID H 1.2. Experience of Independent Director

0-10 years
11- 20 years
21-30 years

=30
Mot Disclosed
Other-

o 47 o4 141 188 235

As is in former analysis, in 36% cases, experiesfclhdependent Director has not been disclosed. In
15% cases, Independent Directors comprise highbemenced people with more than 30 years in their

respective fields; in 22% and 21% cases, they gessgperience ranging from 11- 20 years and 0 — 10
years respectively.

Figure ID H 1.3. Category of Remuneration

Stock Options .

Commission

Other

0 119 238 357 478 585 714

So far as remuneration of Independent Directoceicerned, the majority is compensated througimgitt

fees, i.e., in 91% cases. About 48% of the Indepen®irectors also earn commission while another
10% hold stocks.

Figure: ID H 1.4. Increase in remuneration of Independent Director

Stock Option
Commission
Sitting Fees

0 16 32 48 64 80

The commission of Independent Director has incraseB9% cases whereas sitting fees enhanced in
only 3% of cases.

Figure: ID H 1.5. Unchanged Remuneration of Independent Director

Stock Option
Commission
o i 2 3 4

In 3% of cases, the stock option and 4% casesittiveg fees are constant over the years, withhenge
whatsoever.
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Figure ID H 1.6. Decrease in Remuneration of Independent Dir

Stack Option
Commission
0 1

Only in 1% of casesitting fees of the Independent Director have desé

Figure ID H 1.7. Number of Companies Independent Director holdstjpm

0-3
4-8
7-9-
=9-
Mot Disclosed

Other-
o 48 96 144 192 240 288

The figure reveals that 37% Independent Directoesadtached to less than three companies; 329
attached to more thanine companies. In other cases, 19% and 9% Imdigpé¢ Directors are attach
with 4-6 and 7 companies. This indicates that an almost equalben of Independent Directors ¢

engaged in three or more than nine compe

Figure ID H 1.8. Past relationship with the Company

Employee of the C... |
Consultant to Com...-|
Executive Directo... I
Other Director of... .
MNone -
Mot Disclosed

Other
0 97 194 291 388 485

In 74% instances, companies are silent about tls¢ redationship of Independent Director with
Company. There is no relation with the company 486lcases while in 7% and 2 % cases, they
discharged duty as other directr executive director of the same company. Unifaately, only 26% o
the reports disclose such past relationship, wisiéhdeed poor.
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Figure ID H 1.9. Number of Board meeting attended by Independergdinr

All -
=50% -
50% I

Maone

0 90 180 270 360 450 540
It is observed from data that attendance in Boagdtings is impressive in case of Independent Dirsct
In 15% and 69% cases, they have attended all ngsetinmore than 50% of the meetings. In 11% of the
cases, attendance is as low as less than 50%.®8#@dattend a single meeting.

2.3 Comparison between Independent Director in LMC and HMC*°:

Figure ID C 1.1. Qualification of Independent Director

700

600

N /\
300 / A\
200 A / / \\
w | e— N/ \\\

0 —ﬁg—z/ . : .

Graduate Post Professional Doctorate Not Other
Graduate Disclosed

Qualification of person, to some extent disclosemasnrement of his/her efficiency and capacity to
deliver in given circumstances. Qualified people @&xpected to have clarity and vision in future
activities of the company. On comparative scale, disclosure by the companies’ having high market
capitalization is better than its counterpart. Dioes with doctoral degree are more in the highketar
capitalization category, so also the number of gadels, postgraduates and professionals. Non-diselos
of qualification in both the categories is quitghithat does not indicate that those Independé&etiors

do not have any qualification; such disclosure wdwve indicated good Governance practices.

""The red line is indicative of companies with above average market capitalization (HMC), while the blue line is
indicative of companies with below average market capitalization (LMC).
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Figure ID C 1.2. Experience of Independent Director

700

600 R

// \\

/ /\\

77 \\

S A\
~a— J

0 ‘ I . T

0-10vyears 11 - 20 years21-30years >30 years Not Other
Disclosed

Relevant experience in a particular industry eqtlygspeople with the skill sets necessary to estiraad
manage the risk in any given business environnfemther, disclosures about experience build up the
confidence amongst the investors and other stalletwlthat the people in position are capable of
monitoring the activities and taking right decisioat the right time. HMCs place more emphasis on
experience of Independent Director than its coynater Percentage of highly experienced independent
directors is almost double in the HMC than LMC.

Figure ID C 1.3.Categories of Remuneration

1200

1000
800

600 / \

400 \

N

0 T T T 1

Stock Options Commission Sitting Fees Other

Efficiency parameter of individual may be assoalatéth his/her compensation package. Compensation,
in one way, should not cripple the person with grmwvdependency on his facilitator; similarly,
inadequate compensation should not bring disinteénelsis/her job. The competition package should be
such which would develop material interest of teespn in the company.

Majority of Independent Directors receive compeiogain the form of sitting fees for both types of
companies. However, HMCs pay better compensati@kguge. Stock option is mainly offered by the
financial institutions.
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Figure ID C 1.4.Number of Companies Independent Director holdstioosi
300
250
200 k
150 \\

S\ NN\
. M NTON

0-3 03 to 06 06 to 09 >9 Not Other
Disclosed

Providing adequate time for the job is importantdischarge the responsibility effectively. In gealer
India has witnessed large number of Board memhessii the past. But the scenario has changed
substantially in recent years. The Independentdiire hold more memberships in Boards in HMCs than
LMCs.

Figure ID C 1.5. Past relationship with the Company

700
600
500 /.
400
300 /A
/2N
100

0 i l—é,/ . . .

Employee of its Consultant  Executive Other Not
the subsidiary to Company Director of Director of Disclosed
Company or the the

Company Company

Past affiliation with the company may help to degedifferent kinds of interests with the company.
These may include business interest, personaliadiffih, group feelings and interpersonal Board
dynamics, which may impair the person to act objebt. It is a common trend to appoint past exaeuti
directors or consultants of the company as Indepeindirector.

It has been observed that in both types of compattie scenario is more or less same. LMCs hage les
number of Independent Directors who have pastioglatith the serving companies than HMCs.
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Figure ID H 1.6. Number of Board meetings attended by Independewrickir

- N\
S/ \
N \/ \

All <50% 50% >50% None

Attendance of Independent Director in the Boardnifigs their commitment and involvement in
companies’ affairs. They can play an active roledecision making, asking difficult questions to
management, raising flag against unnecessary gkkg and suggesting remedies in difficulties.
Attending Board meetings entitle the Independen¢@or to perform their roles in a better manner.

In case of HMCs, the percentage of attendance ardmeeting is very high as compared to LMC but
the same is not true when absence from all theing=seare considered. In the category of attendance,
more than 50% Board meetings, companies with higrket capitalization is far ahead.

3 Analysis of Corporate Governance Practice

3.1 Report on Company having below average market capitalization

Shareholding Pattern
Figure CG L 1.1.Shareholding — Promoter
< 5%

o
(=]

12 18 24 30

In 18% companies, promoters holding is greater th@%b, in 32% companies, promoters holding is
greater than 25%, in twenty companies, i.e. 22%moters holding is greater than 50%. It transpines
promoters have very significant presence in the LMC
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Figure CG L 1.2. Shareholding — Foreign Promoters’

< 5%
= 10%
> 25%

> 50%

In 16% companies, foreign promoters holding is ldsm 5%, in four companies, foreign promoters
holding is greater than 10% and in five companiesign promoters holding is greater than 25%. sThi
indicates that foreign promoters’ holding is rataty low.

Figure CG L 1.3.Shareholding — Corporate & Other

—

= 30%

0 2] 18 27 36 45

In 16% companies, Corporate and Other Shareholdirigss than 5% while in forty-five companies,
Corporate and Other Shareholding is greater th&a. 16 four companies, holding is greater than 25%
and in one company only, it is greater than 50%raltspires that corporate and other shareholders h
moderate presence in these companies.

Figure CG L 1.4. Shareholding — Institutional

< 5%
= 10%
> 250."'0

= 50%

0 3 18 27 36 45 54

The Institutional shareholding is less than 5% #¥65companies, greater than 10% in 14% of the
companies, greater than 25% in 1% of the compaifiesre is not a single company where institutional
shareholders are holding more than 50%.

Figure CG L 1.5. Shareholding — Foreign Institutional

< 5%

= 25%

= 80%

0 B 1z 18 24 30
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As may be seen above, in 31% companies, foreigitutisnal shareholding is less than 5%, in 7%
companies, foreign institutional shareholding isager than 10%. There is no company with more than

26% foreign institutional shareholding.
Figure CG L 1.6. Shareholding — Retail

< 5%

= 50%
] 8 16 24 3z 40

In 14% companies, Retail Shareholding is greatan th0%, in 44% Companies, Retail Shareholding is
greater than 25%, in 13% companies, holding istgrethan 50%. In the category of less than 5%
category, there is not a single company. Retailgdi@ders have good presence in these companies.

Board Composition

Figure CG L 1.7. Promoter’s Director in Board

<50%

50%
>50%
100%

] 5 10 15 20 25 30

In less than 50% Boards, the presence of promatectdr is to the extent of 22% whereas in less tha
10% of the Boards, the representation is 30%. Tlaee no companies with Boards exclusively
comprising of promoter director or even with hditloem being promoter director.

Figure CG L 1.8.Executive Director in Board
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50%
>50%
100%

0 9 18 27 36 45 54

So far as Executive Directors are concerned, threisence in the Board is to the extent of 50% &8, le
with only 17% and 6% companies in the category. &\mv, in 52% of the companies, the number of

Executive Director in the Board is less than 10%.
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Figure CG L 1.9.Non — Executive Director in Board
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In 17% and 28% companies, the presence of Non-HxecWDirector is less than 50% and 10%
respectively. In 4% companies, however, the Nonehtiee Directors are in majority, i.e., more than
50% in the Board.

Figure CG L 1.10.Independent Non — Executive Director in Board
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50%
=50%

100%

In 42% companies, the presence of Independent MNewtHive Directors is more than 50%. On the other
hand, in 30% cases their presence is 50% and inal¥®d.0% cases less than 50% and 10% respectively.

Figure CG L 1.11.Average composition of the Board at a glance
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Mominee Director
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The overall representation of directors in the Blo@rrepresented in the above figure. The companies
indicate that the Independent Directors are a ritgjor the Board, 99%, followed by Executive Direct
71% and the Non Executive Director, 54%. The Prem®tDirector and Nominee Director are a
minority, being only 46% and 31% respectively. Theesence of an overwhelming number of
Independent Directors in the Board is a positiygeas in case of these companies.
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Figure CG L 1.12 Frequency of Board Meetings
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The number of Board meetings is generally four given year, though in some companies, it exteou
even seven for a year (39%). Very few companiest, ], have more tn 12 meeting:

Different Committees in the Board

Figure CG L 1.13 Different Committees in Board

Audit Committee
Remuneration Comm...
Shareholder Griev...
Risk Management C...
Operation & Monit...
Sustainable & Ope...
Compensation Comm...

Other

o 18 36 54 72 a0

As per Listing Agreement, Clause 49 (See Appendixall the companies are supposed to have /
Committee, Remuneration Committee and Shareholdievance Committee. Though Audit Commit!
is there in almost all the companies, but Remuim@ratnd Shareholder Grievance Committee is pre
in 82% and 83% companies respectively. Risk Managgr@ommittee is only in one company. In 2
companies, therera other committees like research and developmemnuttee, share transf
committee and executive committee. But the comosand function of these committees have not |
illustrated in the report.

Figure CG L 1.14.Chairman of Audit Committee

Chairman
CEO/MD
Executive Director |
Nen - Executive D... I
Independent Mon -...
0 17 34 51 68 85 102

As per Clause 49 of Listing Agreement, Independémt - Executive Director is supposed to head
Audit Committee, which is complied in 97% casest BLR% and 1% cases, it has been seen that the
- Executive Director and Executive Director are hng the committees.
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Figure CG L 1.15 Chairman of Remuneration Committee
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CEO/MD

Executive Director
MNon - Executive D...

Independent Non -_..

As per Clause 49 of Listing Agreement, Remunera@ommittee is to be headed by Independent -

Executive Director and the same has been compligld w 84% cases. But in 2% mpanies, the
CEO/MD, i.e. Executive Directors, are heading tleenmittee. Here the percentage of complianc
slightly less than audit committ

Figure CG L 1.16 Chairman of Shareholder Grievance Comm

Chairman

CEQ/MD

Executive Director .

MNan - Executive D...

Independent Non -...

0 13 26 3% 52 65 78

As per Clause 49 of Listing Agreement, reholder Grievance Committee is to be headec
Independent Non Executive Director. The same is true for only 66P4h@ companies. In 11% and ¢
cases, the NonExecutive Director and Executive Director headsahmmittee

Figure CG L 1.17.Chairman of Risk Management Committee

Chairman{
CEQ/MD -
Executive Director{

Non - Executive D...q

0 1 2

The Risk management committee is not common tthaltompanies. Only few companies have ther

the present study, only 2 companies have such Ctieeméind they are headed by Independent -
Executive Directors.
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Figure CG L 1.18.Chairman of Compensation Committee
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The Compensation Committee is headed by Indepeidi@m- Executive Director in 3% cases, while
one case only, the CEO/MD heads the comm

Disclosure by the Company

Figure CG L 1.19 Disclosure by the Company other than Risk

Whistle Blower Me._.. -

Accounting Treatment |
Proceeds from pub...
Remuneration of D...

Management Discus...
Brief Resume of D__.+
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Employee Welfare _.. l
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Disclosure is the cornerstone of Corporate Gover@apractice. It is indicative of better practi
Disclosure by the company is sacrosanct for theidetts, as they have no alternative means to ¢«
information abat the company. They rely on disclosure for theppses of investment in the compatr
In 99% cases ‘Related Party Transaction’, in 67%esdRemuneration of Directors’ and in 28% ce
‘Management Discussion and Analysis’ have beenlaisd. Disclosur with regard to ‘Whistle Blowe
Mechanism’, ‘Accounting Treatment’, ‘Brief Resumg&DRirectors’ and other information is available
less than 20% cases. There are no disclosuresbleaiegarding Employee Welfare Scheme, Busi
Human Right Policy, BEvironmental Policy and Protection of Stakeholdescdsures by the compani
do not seem satisfactory.

Figure CG L 1.20.Disclosure by the company regarding risk fa

Business Risk
Operational Risk
Financial Risk-
Market Risk
Political Risk-

Other
0 7 14 21 o8 a5 42
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So far as risk factors are concerned, the analgsials that such disclosu mainly relate to operation
risks (80% companies), Market risks (20% companiEsjancial risks (9 % companies) and Busir
Risk (4%). Political risk does not seem to havenfibmention in any of the companies’ repa

Figure CG L 1.21 Ethical Code formulated by Companies

Mot mentioned abo...
0 8 18 27 3 45 54
The presence of ethical code is good with almo$t £bmpanies formulating its own ethical co
However, in 29% cases, no such code ex
3.2 Report on Company having above average market capitalization

Figure CG H 1.1 Shareholding — Promoter

66

In 3% companies, promoters holding is less thanif%% companies, it is greater than 10%; in niee
companies, 21%, promoters holding is greater ti&& @hile in 56 companies, 62%, promoters’ holc
is greater than 50%. i$ clear that in majority of cases, promoters adgling more than 50% shares ¢
naturally, they are in a controlling position iretfe companies

Figure CG H 1.2 Shareholding — Foreign Promoters’

< 5%
>10%
> 25%
> 50%
0 15 0 45 60 75
In 83% companies, foreign promoters holdingless than 5%. In only 3% companies and 1% comg
the same is more than 10% and more than 25% résgg«
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Figure CG H 1.3 Shareholding — Corporate & Other

0 11 2 3 4 55 66
In 63% companies, corporate and other shareholditess than 5% while in 24% companicorporate
and other shareholding is greater than 10%. Cotpashareholding is not significant in the Ind

context.
Figure CG H 1.4.Shareholding — Institutional
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As seen above, 82% of the companies have Instiitishareholding of less than 5%d merely 4%
companies have institutional shareholding of mbent25%. Institutional shareholder is mostly lirdi
to 5% and is relatively less.

Figure CG H1.5 Shareholding — Foreign Institutional
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= 50%
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Foreign institutional shareholding is less thar in 37% companies, greater than10% in 19% comp:
and greater than 25% in 32% compai

Figure CG H 1.6.Shareholding — Retail
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So far as retail shareholding is concerned, abo% 8f the companies have less than 5 %, while 1
the companies havmore than 10%. There are no companies with nhare 25% retail shareholdin
Board Composition

Figure CG H 1.7 Promoter’s Director in Board

e
50% -
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0 10 20 30 40 50

The presence of Promoter’s Director in the Boantbisvery prominent, with 54% companies having
than10% such directors and another 20% companies hdegsggthan 50% such directors. In 4% c:
only, they dominate the Board, i.e., they are ifamity with more than 50% such directo

Figure CG H 1.8 Executive Director in Board
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50%
>50% |
100% |
0 9 18 27 36 45

In 9% cases, Exetive Directors are more than 50% in the Board 50 respectively. In 50% cast
they are less than 50% and in 8% cases, they sgsgHan 10%. Executive Directors are in good nur
in the Board.

Figure CG H 1.9 Non — Executive Director in Board

<10%:
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y—

100%

0 7 14 21 28 a5 4z

In 40% cases, the NdExecutive Directors dominate the Board with 50%hsdirectors. In 10% case
they are constitute half of the Board members antil?s and 4% cases, they are less than 50% an
than 10% respectively. Nogxecutive directors haveery good presence in the Board of th
companies.
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Figure CG H 1.10 Independent Non Executive Director in Boal
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As seen in the figure above, in 24% companies,daddent Directors constitute more than and less

50%. Near about 29% companhave half the Board constituted of Independentdire The number ¢
Independent Director is quite hi

Figure CG H 1.11 Average composition of the Board at a glance
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executve orector [
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Independent Mon -...1
MNominee Director
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The composition of the Boards in HMC is as followsdependent Director in 81 mpanies, Promoter
Director in 72 companies, NdBxecutive Director in 70 companies, Executive Dioeén 68 companie

and Nominee Director in 15 companies. Independbrdctors have the highest presence. Ex

Nominee Director, other types of dirers have more or less equal presence in the Boardthie
difference with other category is very margi

Figure CG H 1.12 Frequency of Board Meetings
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The number of meeting in these companies is vepyassive with 49% companies having 5 to 7 mg
in a year and another 26% companies having 8 toddtings
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Different Committees in the Board

Figure CG H 1.13 Different Committees in Board
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Other
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There is the presence of Audit Committee in 99% mames, Remuneration and Shareholder Griev
Commitee in 90% and 95% companies. The other commitikesRisk Management Committe

Sustainable and Operation Committee and OperatidnMonitoring Committee are in 41%, 49 % ¢
11% respectively. The Compensation Committee eiistearly 83% companie

Figure CG H 1.14.Chairman of Audit Committee

Chairman{
CEOQ/MD-

Executive Director I

MNon - Executive D... .

0 15 30 45 60 75 90

As per Clause 49 of Listing Agreement, Independgonh - Executive Director is to head the Au

Committee, which is complied in 86% cases. But 18land 2% cases, N¢ Executive Director an
Executive Drectors head the committi

Figure CG H 1.15.Chairman of Remuneration Committee

Chairman |
CEQ/MD-|
Executive Director |
Mon - Executive D...4
Independent Non -...+
0 7 14 21 28 35
As per Clause 49 of Listing Agreement, RemuneraGommittee is to be headed by Independent -

Executive Director. In the analysis, it has beeumnfib that such comiance is only in 38% companie

while another 28% and 23% companies have such ctteentieaded by the Non Executive Director
Executive Director.
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Figure CG H 1.16 Chairman of Shareholder Grievance Comm
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In consonance with Clause 49 of Liig Agreement, Shareholder Grievance Committee iddtbay the
Independent Non Executive Director in only 16% of the companies2B% and 52% cases, the N-
Executive Director and Executive Director head cbenmittees respectively. Thus, in majorif cases,
the Executive Director heads the commit

Figure CG H 1.17.Chairman of Risk Management Committee
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CEQ/MD

Executive Director
Men - Executive D...

Independent Non -...

Risk Management Committee is headed by Indeperden- Executive Director in 13% cases while
17% and 11% cases, Nokxecutive Directoand Executive Director head the sai

Figure CG H 1.18 Chairman of Operation and Monitoring Commi

Chairman{

CEQ/MD |

Executive Director
Mon - Executive D...

Independent Mon -...
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Operation and Monitoring Committee is headed byepwhdent Noi- Executive Director in 16% cas
and in 5% and 6% cases, the N- Executive Diretor and Executive Director head the committ
respectively.
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Figure CG H 1.19 Chairman of Sustainable and Environmental Comn
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As per Clause 49 of Listing Agreement, Sustainald Environmental Committee is to be headet
Independent Non - Eecutive Director and that is complied in 27% ca8zg.in 14% and 17% cases, |
Non - Executive Director and Executive Director is hegdirrespectively

Figure CG H 1.20.Chairman of Compensation Committee
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The Compensation Committee in headecthe Independent NoriExecutive Director in 38 companie
42%, while in other cases, it is generally headgdhe Executive Director, 20%, and Non Execu
Director, 16%.

Disclosure by the Company

Figure CG H 1.21 Disclosure by the Company other than Risk
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The importance of disclosure by companies cannotiterstated. The companies in above ave
market capitalization category have impressiveld&oe patterns. Related Party Transaction is akscl
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in 65% cases, Whistle Blower Mechanism isclosed in 95% cases, Accounting Treatment is aisd
in 77% cases, Proceeds from public, right, prefékrissues etc. is disclosed in 33% ca
Remuneration of Directors is disclosed in 95% castagement Discussion and Analysis is disclc
in 79% cases, Brief Resume of Directors is disclose@ilb cases, Protection of Stakeholder is discl
in 22% cases, Environmental Policy is disclosed4# cases, Business Human Right Policy is discl
in 11% cases, Employee Welfare Scheme is disclin 51% cases and Legal Compliance is disclost
37% cases.

Figure CG H 1.22 Disclosure by the company regarding risk fa
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The disclosure pertaining to Business Risk is tighdst with 72% companies providing details abgt
operational riskand financial risk have been disclosed in 49% cddasket risks are mentioned in 3t
cases while in 28% cases, comprising 16 compatfiese are no disclosures at

Figure CG H 1.23 Ethical Code formulated by Companies

Mot mentioned al:o...l
0 15 0 4 60 75
Ethical code has been foulated by almost 96% of the companies, which alyémpressive; howeve
4% of the companies have not mentioned about tine & the reports

4 Comparison of Corporate Governance Practice

Figure CG C 1.1 Shareholding — Promoter
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The Promoter Holding in HMC companies is compagdyivhigher than LMC companies.

Figure CG C 1.2.Shareholding — Foreign Promoter’s

80

0N

60 \

50 \

40 \

30 \

0 \
10 b \

0 T T . 1 1
<5% >10% >25% >50%

Foreign promoters’ presence is not significant hiareholder market for both types of companies. The
difference is not much distinguishable, excephimless than 5% category.

Figure CG C 1.3.Corporate & Other Shareholdings
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Corporate and Other Shareholding is comparativedyenm the LMC companies than the HMC. But the
difference is not marked.
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Figure CG C 1.4.Shareholding — Institutional
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So far as Institutional Shareholding is conceriitieid, more for HMC in less than 5% category andilsim
to LMC in other categories.
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Figure CG C 1.5.Shareholding — Foreign Institutional
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As far as Foreign Institutional Shareholding is @med, the comparative picture indicates that ftigh
for HMCs than that of LMCs.
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Figure CG C 1.6.Shareholding — Retall
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The comparative figure shows that Retail sharehgl@ greater in LMC than in HM

Figure CG C 1.7 Average composition of the Board at a glance
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There is no significant difference in the compasitiof the Board. In HMC companies, the numbe
Independent Directors as well as promoter direistanore as compared to LM
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Figure CG 1.8 Frequency of Board Meetings
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Frequency of Board Meetings in HMC is greater thwat of LMC with most of the companies havin
to 7 meeting in a year.

Figure CG C 1.9 Different Committees in Board
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In HMC, the numbers of different Board committees more than itsounterpart. The constitution of t|
committees is way beyond the statutory prescrigt
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Figure CG C 1.10 Disclosure by the Company other than Risk

Disclosure by companies is treated as one of thet rmmportant yardsticks to measure corpo
govenance practice. In this regard, HMCs is in fatdrgposition than LMCs. There are no disclosure
the matter of ‘protection of stakeholder’, ‘envimantal policy’ and ‘business human right’ in 1
companies in the latter.

Figure CG C 1.11 Disclosure by company regarding risk factor
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The disclosure of risks by HMC is far superior thhat of LMC, as may be seen above. They mak
disclosures pertaining to Operations, Financialtenst Market etc., which are less in case of theCkl
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Figure CG 1.12.Ethical Code formulated by Companies
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Company formulated its own ethical code Not mentioned about ethical code

The ethical code of managerial practices formulated disclosed is approximately twice the number fo
HMCs as compared to LMCs.

5 Findings of Data Analysis

A.

The qualification and experience of the Independ@inéctor is comparatively better in case of
HMCs, which may be correlated to overall perforramd the company and the same may be
measured in terms of market capitalization. Investare expected to feel a certain degree of
confidence on the companies reflecting human dapitaich have skill set and business insight to
handle the challenges in a volatile business enmient. Independent Director brings the necessary
experience and wisdom to the business, which lkaccompany towards sustainable growth. The
same is reflected here too.

With regard to remuneration, it may be asserted tha same is directly proportional to the
involvement of an individual in business/ employmdrhe remuneration of Independent Directors
has witnessed a higher escalation over the yearasa of HMCs, the same is at a lower level in
case of LMCs, though both have witnessed increasieel years. It may be deduced that the people
who have worked as Independent Directors in the®o&dHMCs have been sufficiently motivated
and involved in the work. The same is also dematedrthrough their attendance in Board meetings
and chairmanship/memberships of different comnstteghe Board.

The membership of Independent Directors in differBoards is inversely proportional to their
performance and involvement with the company. Tie\esis of the data has revealed mixed results
with HMCs having such directors in more than nireaRls as well as less than three Boards. On the
contrary, in LMC Independent Directors are rathemolved in less number of Boards at a time. It
indicates that the personal efficiency of the iidiinal Director prevails over availability of time.
Disclosures relating to Independent Directors a@léquate as per regulatory and international
prescriptions in India; HMC has demonstrated betiisclosure about the Independent Director’s
past relationship with the company than LMC. Suidtldsure further improves in case of risk and
non-risk factors and adoption of ethical code.

In the category of HMC, Independent Directors htié chairmanship in most of the Board
committees which lead to better disclosures in $eofirisk factor and other ancillary matters like
related party transaction, whistle blower policpyvieonmental policy, employee welfare scheme,
business human rights policy and legal compliaricethe category of LMC, though there are
number of Independent Directors in the Board, tdeynot hold the chairmanship of prominent
Board committees and the disclosure pattern is.pblis indicates that presence of Independent
Director effectively enhances corporate disclosure.
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F. Inthe Board committees where Independent Dirdutdals chairmanship, the frequency of meetings
is higher than others. These companies also pralatisls of matters discussed and decisions taken
indicative of higher transparency levels than conmgawith low market capitalization.

G. Attendance of Independent Directors, in HMCs, ie Board meetings is significantly higher than
those of LMC, with a difference of almost 30%. Thislicates that where Independent Directors
actively participate in policymaking and decisiomding, the companies perform better.

H. Average Promoter Shareholdings in both categorfesompanies are on the higher side. So, the
concept of monitoring by Independent Directors doesfit within the organizational structure of
Board. Rather, they mainly discharge advisory rolés observation may be defended from the data
obtained from HMCs.

I.  Other than Promoter's Holding, there are differgmtes of shareholding including Institutional,
Corporate, Foreign and Retail and the HMC have watareholder investment as compared to
companies to LMC. This indicates that the presesfcéhdependent Directors and consequently,
Corporate Governance, influence investment decisiaking by the Investors.

J.  Overall, the presence of Independent Directorsoirp@rate Board makes significant difference to
Corporate Governance practices. In large numbdtME companies, the presence of directors,
marked as Independent Director, have not been stgubby any details about those directors; so
their effectiveness is questionable. The compainigke other category however, furnish clear and
specific details, including resume, about theirelpeindent Directors.

6 Concluding Note

"In recent years, the Boards of directors of lamalicly held companies have been in the spotlafht
the corporate governance debate. In response tdyhpgiblicized allegations of unchecked managerial
abuses,... some reformers have identified independergide directors as a possible solutith."
Corporate governance reformers generally presuméhét outside independent Boards are better than
non-independent Boards and (2) that the more intgp@ a Board is, the better it in bringing effiaig
within company. "[llndependent director helps ilper functioning of the corporate, because of #u, f
they do not have a material interest with the caomypnd they will really represent the interest lbtlze
investors and small shareholders. Presumptionoliethe issue that executive or promoter directoes a
interested in making the wealth for themselves @widinterested in the well-being of all the stakdbo
and they are not perfectly faithful. Accordinglyrporate law steps in to provide alternative maiiigp
mechanisms. Chief among them is the Board of direcespecially the independent directors. In many
of the cases, it is evident that CEO of companydithe real picture of the company from the poaénti
investor and its stakeholders. So, the person wHmowledgeable in the similar kind of businesspwh
does not possess any relation with internal manageof company will act independently for benefit o
its shareholder and stakeholdels."

In the present write up, the positive impact of fresence of Independent Director in Corporate
Governance has been established. In the circunesarstrengthening the institution of Independent
Director is important and the same will lead to doBovernance, which is theine qua nonfor
sustainable growth.

"Laura Lin (1995-96), The Effectiveness of Outside Directors as a Corporate Governance Mechanism: Theories and Evidence, 90
Nw. U.L. Rev. 898.
"Indrajit Dube, Corporate Governance (Lexis Nexis Butterworths Wadhwa, 2009) pp. 130-131.
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