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Abstract

Company directors owe duty of loyalty to the company which prohibits them from fraudulent
dealings in the course of conducting the affairs of the company. Although the shareholders
could, in the exercise of their voting powers, grant relieves to the directors from liabilities
arising from a breach of duty that amounts to fraud, the extent and capacity in which the
shareholders could exercise such powers is confounded by the elusive attempts by the courts in
defining fraud. The paper argues that without a definite meaning ascribed to fraud, the power
and capacity in which the shareholders could ratify a breach of duty arising from self-dealing
and expropriation of corporate opportunities by directors cannot be predetermined, but that
each case would be based on the peculiarities of its own facts.
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Introduction

Directors as custodians of company’s assets ancigoowe duties of loyalty to the company. Loyalty
demands total and unquestionable commitment bylitteetor to the affairs of the company. It imposes
fiduciary obligations on the directors demandingttthey act with due care and skill, avoid selfluheg

and exercise utmost good faith and unscrupulousdss in the conduct of the company’s affairs m th
best interests of the compa%lyfhe impact of the directors fiduciary duties ae# more stringently in
recent times with the increasing statutory recagmiiand restatement, in various jurisdictions, loé t
scope, and the provision of guidelines for the mrdment of those dutiésThe same statutes also
recognise the humanness of the directors whichrmienable to mistakes of business judgment and
negligence in the discharge of their responsibditithus creating room for the shareholders to exeta
the directors from liabilities arising from a bréaaf duties through the process of ratification.

The classic form of ratification describes the aiilon where shareholders approve board action that,
legally speaking, could be accomplished without amareholder approval. It invokes a voluntary
addition of an independent layer of shareholderag in circumstances where shareholder appreval i

not legally require&.CIassic ratification demands full and frank distice of the director’s wrongdoing
to enjoy the cleansing effect of the shareholdenges”

! J. Robert Brown Jr, ‘Speaking with Complete Can@rareholder Ratification and the Elimination of
the Duty of Loyalty’(2002-2003) 5#lastings Law Journalb4lat 645.

2 See for instance ss 76 & 77 of the South Africaim@anies Act 71 of 2008, ss 170-178 of the UK
Companies Act of 2006.

% Seeln re Wheelabrator Technologies Inc, Shareholdeightion 663 A. 2d 1194, 1202 and n.4 (Del.
Ch 1995). See alsGentler v Stephen865 A 2d 695 (Del Supr. 2009) where the court aped the
classic form of ratification and distinguishedribih mere statutory shareholder approval.lnime Santa
Fe Pac. Corp. S’holder Litig 669 A.2d 59, 68 (Del.1995), the Delaware Supremert held that the
shareholders’ approval of a merger is not the sasreratification of a breach of duty.

“ Gentler v Stepher65 A 2d 695 (Del Supr. 2009) at 34.
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It is however not settled on the extent to whichssic ratification could exonerate the directors of
wrongdoing arising from self-dealing and dishonsssappropriation of corporate opportunities and
property in the course of conducting the compamffairs and in such a manner as would amount to
defrauding of the company. Opinions are dividedwdrether, and in which circumstances, could the
shareholders, in the exercising of their voting prsvrelieve the directors from liability arisingofn
fraudulent transactions. The scope of the legasiijue as observed by Worthingtcs)lis not only whether

a company may exonerate its defaulting director,atao how that exoneration must be effectedif tb
bind dissenting shareholders and future controtiééithe company. Judicial decisions on these isaues
increasingly confounding, the same could also he shthe recent UK statutory provisions which are
primarily geared at straightening the common lagoisistencies.

Fraudulent Conducts

One aspect of breach of duties by the directorschvisicems fairly well established as incapable of
ratification by the majority of the shareholdersfiaud® The concept of fraud has, however, been
subjected to various judicial definitions thatdtriow virtually impossible to determine which coatlaf

the director would escape judicial condemnatiomeafter the shareholders have adopted the transacti

The term ‘fraud’ is generally viewed from two pegsfives, namely; actual fraud and equitable fraud.
Actual fraud entails dishonesty which, as Millet &dplained inArmitage v Nurs@ connotes at the
minimum an intention on the part of the trustepucsue a particular course of action, either kngwivat it

is contrary to the interests of the beneficiarieb&ing recklessly indifferent whether it is conyréo their
interests or not. A trustee is dishonest if he act way which he does not honestly believe tonbihe
interests of the beneficiary. ‘It does not mattérether he stands or thinks he stands to gain paltgon
from his actions. A trustee who acts with the ititam of benefiting persons who are not objectshef t
trust is not the less dishonest because he doéstent to benefit as a trustée’.

The existence of dishonesty is ascertained obggtivrhis is borne by the judgment of the Privy Gail

in Royal Brunei Airlines v Tanwhere Lord Nicholls stated that ‘acting dishonestr with a lack of
probity, which is synonymous, means simply notragtis an honest person would in the circumstances.
This is an objective standard’. The adoption ofchfective approach in identifying dishonest conduct
gives the courts a wider room to assess the conoutihe defendant. It would not depend on the
defendant’s ‘conscious assessment of his own candut on what a reasonable business man would
have done, or how such conduct is seen judgedépdhmally acceptable standatéiThis would align

® Sarah Worthington, ‘Corporate governance: remaglynd ratifying directors’ breaches’ available at
http://eprints.Ise.ac.uk/archive/00000235 accesse?/02/2014.

® And this is so whether the fraud is committed v ¢reditors or the minority shareholders. See @aen
Hannigan,Company Lawd® ed (Oxford: Oxford University Press, 2012) at 2427-428. See also
Theatre Amusement Co v Stat#4 CanLll 40 (SCC), 50 SCR 32 at 37 where Angliobserved that
the changes in the dealings between the companythengartnership, after Stone had ceased to be a
member of that partnership, whereby profits resuttethe partnership, was a fraudulent breachust tr
on the part of the directors which no majority leé shareholders could render binding on the company
"[1997] EWCA Civ 1279. See aldtewgate Stud Co & Anor v Penfold & Af@004] EWHC 2993 (Ch)
per Richards J para 249.

® Armitage v Nursg1997] EWCA Civ 1279. See alsBwembe Vally Development Co Ltd & Anor v
Koshy & Ors[2003] EWCA Civ 1048.

°[1995] 2 AC 378 at 386. Cf House of Lords decisioiwinsectra v Yardlej2002] UKHL 12 paras 27,
38 where Lord Hutton stated the test of dishonastyeing both objective and subjective in that Bbne
person would not have acted in the same mannéreageffendant, and that the defendant appreciaé¢d th
his action would be considered as dishonest by dtcmad reasonable person. The cloud introduced by
this decision on the test of dishonesty was cleéred subsequent Privy Council decisionBiarlow v
Clowes International Ltd (in Liquidation) v Eurosu International Ltd[2005] UKPC 37 which
maintained an objective assessment of dishonespgsiion preferred by this writer as it enhances
probity. The objective standard was adopted byGbart of Appeal inAbou-Rahmah v AbacH2006]
EWCA Civ 1492. See generally Stephen Girvin, Sarfehiaby and Alastair HudsorCharlesworth’s
Company Lawl8" ed (London: Sweet & Maxwell, 2010) at 371-375doalysis of the various decisions.
See alsdohn McGhegSnell's Equity31™ ed (London: Sweet & Maxwell, 2005) paras 372-375.

19 Abou-Rahmah v AbacHa006] EWCA Civ 1492.
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dishonesty with the definition of fraud by Maughanin Re Patrick and Lyon Lttf as connoting ‘real
dishonesty involving, according to current notiaidair trading among commercial men at the present
day, real moral blame’.

A dishonest transaction, even when not elevatebgastatus of criminality, could be denied legdidity
on ground of public policy, notwithstanding shareleos’ ratification. This would be the case whdre t
ratified transaction does not further the interaststhe company? The existence of dishonesty, in
whichever form manifested, strips the transactibbusiness judgment presumptidnvhich ordinarily
protects the directors from liability against demis taken in good faith and in the best interestghe
company** The business judgment concept presumes in favbtiheodirector that every transaction
entered into on behalf of the company is executathlfide and in the interests of the company. Haé r
purpose is to allow the directors to run the a$faif the company without undue judicial interferenthe
proof of dishonesty, which is objectively ascergginwould however, compel such judicial interventio
as the director would seem to be deviating fromcthrapany’s goal in preference for personal gain.

The defining of equitable fraud invokes greaterigiad flexibility than actual fraud. This flair of
flexibility has invariably denied the concept ‘fidiuof specific meaning by stretching its scope fy a
transactions by the directors which falls below dbgective standard of fairness to the affectediggrin
Nocton v Ashburtdn Viscount Haldane explained equitable fraud asdrtnat falls short of deceit, but
imports breach of a duty to which equity has atalcits sanction. The breach of a fiduciary dutyths
directors could be deliberate or inadvertent, ityroansist of an actual misappropriation or misagaion
of the trust property or merely of an investmentther dealing which is outside the directors’ pmyé may
consist of a failure to carry out a positive obiga of the directors or merely of a want of skilid care on
their part in the management of the trust propértyiay be injurious to the interests of the bemeafies or be
actually to their benefit

It is not, however, every breach of duty that eguibuld ascribe the tag of fraud. If the directaxg
beyond their powers but in good faith and in thedst belief that they are acting in the intere$the
company, such honesty of purpose would vitiaterderénce of fraud’ and could be forgiven through
shareholders ratification. But the honesty of divectors would not empower the shareholders tifyrat
transactions where the breach affects the intecésteeditors. This is evident in the decision loé New
South Wales Court of Appeal Kinsela v Russell Kinsela Pty dvhere Street CJ said:

It is in my view legally logical and acceptablerézognise that, where directors are involved in
a breach of their duty to the company affectingittierests of shareholders, then shareholders

1111933] Ch 786 at 790. See aBw Grantham(1984) 79 Cr App R 86, [1984] QB 675 (CAe Sobam
BV [1996] 1 BCLC 446 (ChD)Re A Company No 001418 of 198891] BCLC 197 (ChD)Bernasconi
v Nicholas Bennett & C§2000] BCC 921 (ChD)Welhamv DPP [1961] AC 103 (HL);Aktieselskabet
Dansk Skibsfinansiering Brother[2001] 2 BCLC 324 (CFA HK). See generally, Alan B&gn and John
Lowry, Company Law7th ed (Oxford: Oxford University Press, 2012)@8. See generally Anthony O
Nwafor, ‘Fraudulent Trading and the Protection ain@any Creditors: the Current Trend in Company
Legislation and Judicial Attitude’ (2013) 42(@pmmon Law World Revie2@7 at 307-311.
12 Madoff Securities International Ltd v Ravi011] EWHC 3102 (CommBowthorpe Holdings Ltd v
Hills [2003] 1 BCLC 226Cox v Co{2006] EWHC 1077 (Ch).
13 Gentler v Stepher65 A 2d 695 (Del Supr. 2009).
1 Ella M Kelly & Wyndham Inc v BeR66 A 2d 878 (Del 1970Waple Leaf Foods Inc. v Schneider
Corp 1998 CanLll 5121 (ON CA), (1998), 42 O.R. (3d) LTA); Kerr v. Danier Leather In¢ 2007
SCC 44 (CanLll), [2007] 3 SCR 331, 2007 SCC BCE Inc. v 1976 Debentureholde2008 SCC 69
(CanlLll), [2008] 3 SCR 560 See generally Michaellétg ‘Gantler v Stephend®Big Epiphany or Big
Failure? A Look at the Current State of Officer&lU€iary Duties and Advice for Potential Protection
(2010) 25Delaware Journal of Corporate Lab63.
1511914] AC 932. See also Supreme Court of Nigesfinition of fraud inYalaju Amaya v AREC Ltd
[1990] 4 NWLR (pt. 145) 422 as any act which mayoant to an infraction of fair dealing, or abuse of
confidence, or unconscionable conduct, or abugp@wkr as between a trustee and his sharehold#rs in
management of a company.
ijArmitage v Nurs¢1997] EWCA Civ 1279.

Ibid.
18(1986) 4 NSWLR 722 at 732.
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can either authorise that breach or ratify it itragpect. Where, however the interests at risk
are those of creditors | see no reason in law giclto recognise that the shareholders can
authorise the breach.

Cook J had in an earlier New Zealand caseNatholson v Permakraft (NZ) Lt held that the
concurrence by the shareholders prevents any camhphathem, but compounds rather than excuses the
breach as against creditors. Every conduct of ttextrs that could deprive creditors of timelygacse

to the property which would otherwise be appliedhisir benefit is fraud’ the honesty of the directors in
such a case is immaterfaThus, inRe National Funds Assurance €dessel MR held that to say that
something is done bona fide is not the same aslynersay that the actor had no intention to cormamit
fraud. The existence of fraud is determined byettiect which the conduct has on the affected pditys
judicial stance was buttressed by the statemenRadcliffe LJ in Welham v Director of Public
Prosecution®’ that although generally the meaning of the wordraud’ is invariably associated with the
obtaining of an advantage for the person who comthi fraud, ‘it is the effect upon the person vgo
the object of the fraud that ultimately determintssmeaning’. Implicit in this statement is thateey
conduct of the directors which has adverse impadhe affected person constitutes fraud. This aggro

to defining fraud lend credence to the decisioVimielott J inPrudential Assurance Co Ltd v Newman
Industries Ltd and Others (No*?)where the judge held that fraud lies, not in tharacter of the act or
transaction giving rise to the cause of action, inuthe use of the voting power by the controlling
shareholders/directors to ratify the transactione Tecision draws a line between the majority dned t
minority shareholders and locates fraud in a ttfon process which places the minority sharehslde

a disadvantage. This is not, however, suggestiag ftaud cannot also be found on the character of a
transaction. The expropriation of corporate opputies and self-dealing by the directors are good
instances of fraud founded on the character oftidwesactiorf> Such transactions, when viewed from
Lord Radcliffe’s perspective ifVelham would have adverse impact on the shareholders avbonot
directors as they will bear the brunt of the resdimh of corporate progress and the prospect of
declaration of dividend which adds value to theaures.

Although it is accepted that the shareholders coatlifly frauds arising from the directors breachdaty

in certain circumstances, there is still an undegycontroversy relating to the nature of the teation
and in what circumstances a ratification would bevaed. InCook v Deek&’ for instance, three directors
of the company had diverted to themselves propeagsactions which they had negotiated for the
company. They procured the ratification at the gelneneeting of their breach of duty through the
exercise of their controlling voting power. The \BriCouncil invalidated the ratification and heldeth
directors liable as constructive trustees of thrmany for the profits they made. Lord Buckmastédt:sa

If... the contract in question was entered imbaler such circumstances that the directors could
not retain the benefit of it for themselyésen it belonged in equity to the company, anghbu
to have been dealt with as an asset of the comamn supposing it to be noltra vires of a
company to make a present to its directors, it apgpeuite certain that directors holding a
majority of votes would not be permitted to makprasent to themselves. This would be to
allow the majority to oppress the minorfty.

1911985] 1 NZLR 242 at 250.

%0 loyds Bank Ltd v Marcan & Othef$973] 2 All ER 359.

2l Re Halt Garage(1964) Ltd[1982] 3 All ER 1016 at 1046 per Oliver J who afvsel that although
there was no intention to defraud anyone, the paymade to Mrs Charlesworth in excess of this weekl
amount, however well intentioned, amounts to awgayl gift out of capital , and as such constitutes
fraud on the creditors.

2(1878) 10 Ch D 118 at 128.

23[1961] AC 103 at 123(HL).

2411980] 2 All ER 841.

% See ‘Shareholder Ratification of Directors’ Fraleshn Acts’ (1940) 53(8Harvard Law Reviewl368.
See als®Burland v Earle[1902] AC 83 where Lord Davey referred to a traism as being of fraudulent
character.

%11916] 1 AC 554 (PC), [1916] UKPC 10. See aRe Halt Garage(1964) Ltd [1982] All ER 1016,
Menier v Hooper’s Telegraph Work$874) LR 9 Ch App 350.

2711916] UKPC 10 at 23, emphasis added.
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The expression used in the passage suggests ¢hdodhn is not entirely shut against the majoritythef
shareholders to ratify transactions involving aaefteof duty by the directors. Thus, the Lord Chéace
had earlier in the decision drawn a distinctiorwlzetn that case and cases of self-dealing involtheg
directors selling their property to the company asihg their majority votes to ratify such trangaas as
witnessed ifNorth-West Transportation Co v Be&ftgndBurland v Earle’® Does this imply that while
cases of expropriation of company’s property may bbe ratified, cases involving self-dealing are
invariably ratifiable?

Lord Davey implicitly answered this question in thifirmative inBurland v Earlewhere he observed
that the minority could maintain an action if thrartsaction is of fraudulent character, and this ldiou
occur ‘where the majority are endeavouring directtyindirectly to appropriate to themselves money,
property or advantages which belong to the companyn which the other shareholders are entitled to
participate’®® The affected transactions would presumably, asiroed in that case, not include the
selling by the director of his own property to #@mpany. But inTheatre Amusement Co v Stirthe
Supreme Court of Canada warned that it would berrdb@nd indeed constitutes a great danger to the
corporate survival, to read the decisiorBurland as authorising every self-dealing by directorsdtbn

J observed that such stance would encourage tloddmdp the majority of the company’s shares to use
their power and opportunity to drain the companyatifits sources of profit and render dividends
impossible. The Judge cautioned that the sooneryelagislative body can obliterate from its
incorporating Acts the power of any shareholdehisyown vote to help himself to sell his propedytte
company in which he is a shareholder, the bettewilit be for the business community. Regal
(Hastings) Ltd v Gulliver? a case involving the expropriation of company’sanunity by the directors,
Lord Russell of Killowen had suggested, in the jueagt of the House of Lords, that the directors dpul
had they wished, have protected themselves by @utes (either antecedent or subsequent) of the
shareholders in the general meeting. This creb&esnpression that even the expropriation of corsan
opportunity could be ratified.

These seeming inconsistencies in judicial opiniamsrationalised by Davies, Worthington and Michele
by drawing a distinction between transactions imva expropriation of company’s opportunity as in
Cook’s caseand the making of incidental profit asRegal The authors suggested that whileCookit

was the duty of the directors to acquire the cattfar the company, and accordingly when they
themselves acquired them, they did so as consteuttustees of the company. On the other hand, in
Regalthe directors did not misappropriate company’spprty, but merely profited from information
acquired as directors of the company and made Lis@ @pportunity which the company might have
availed itself®

If the differences in the judicial opinions are foled merely on the perceived distinction between
property and information, it would certainly be fiifilt to sustain as the predominant position iatth
every opportunity available to the company is asma property of the company as the information tha
leads to the opportunity. Thus, Harman LJ hadBamford v Bamforf described the information
exploited by the directors iRegalas being in ‘the nature of trust property of tleenpany’. Roskill J's
decision inindustrial Development Consultant Ltd v Codfefurther buttresses the fact that corporate
information is not treated any differently from aoyher opportunity regarded as corporate property
where he held that,

when the defendant embarked on this course of anufugetting information on 13 June,
using that information and preparing those documener the weekend of 14/15 June and
sending them off on 17 June, he was guilty of pgtthimself into the position in which his
duty to his employers, the plaintiffs, and his op#ivate interests conflicted and conflicted

28(1887) 12 App Cas 589 (PC), [1887] UKPC 39.

2911902] AC 83 (PC).

%011902] AC 83 (PC) at 93-94.

311914 CanLlIl 40 (SCC), 50 SCR 32 at 35-36.

3211967] 2 AC 134n (HL).

% paul L. Davies, Sarah Worthington and Eva Miche&kawer & Davies Principles of Modern Company
Law 9" ed (London: Sweet & Maxwell, 2012) at 625.

%11970] Ch 212.

%[1972] 2 All ER 162.
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grievously. There being the fiduciary relationshipave described it seems to me plain that it
was his duty once he got this information to pass his employers and not to guard it for his

Sh
own personal purposes and profit.

This decision was reached with full consideratiod application of some of the earlier decisiongtisy
common law courts on the misappropriation of coag@mopportunities and conflict of interedtghus
erasing doubts, if any, existing on the distinctibetween corporate information and corporate
opportunity when dealing with the issues of dire€stbreach of duty.

The preferred approach in rationalising the incstesit decisions would be to consider the fairnésbeo
transaction in which the directors have benefitedh& basis for determining ratifiability, and inadly
scrutinising the circumstances of the ratificatibonRegal’s casgfor instance, Lord Russell of Killowen
had alluded to the fact that the respondents kintaup these shares in Amalgamated... acted witlabon
fides, intending to act in the interest of Reg&l'This observation by Lord Russell which precedes th
obiter suggesting that the directors could have absothednselves from liability by obtaining the
approval of the shareholders, cannot be divorcaioh the latter. The honesty of the directors seentret
the decisive factor. The same honesty of purpose sivailarly emphasised by the Privy Council while
approving the ratification of the self-dealing santion inNorth-West Transportation Co v Beatfy
Their Lordships in that case had materially obsgmat,

[ilt is proved by uncontradicted evidence, anchideied now substantially admitted, that, at the
date of the purchase, the acquisition of anotheanser to supply the place of the “Asia” was
essential to the efficient conduct of the Comparbusiness; that the “United Empire” was

well adapted for that purpose; that it was not initihe power of the Company to acquire any
other steamer equally well adapted for its businasd that the price agreed to be paid for the
steamer was not excessive or unreasoridble.

Based on these prevailing circumstances, their dlop$ agreed that any such dealing or engagement

could be affirmed or adopted by the company. Sirtyi] in Burland v Earlé! the Privy Council did not
find the existence of fraud in the transaction tiich the director had sold a property purchasetitmyto
the company as the other directors were fully avedirihe transaction and the price was fair. And enor
importantly, as found by the court, is that ‘[t]eas no evidence whatever of any commission or ragnd
to Burland to purchase on behalf of the Companphatr he was in any sense a trustee for the Complany
the purchased property’.

Such honesty of purpose was not evidenCook v Deek¥ both on the transaction and the process of
ratification. The facts show that three directansthat case, who had fallen out with the fourtredior,
procured in their name and subsequently formednaamenpany to execute a contract which was both in
nature and substance the same as those previowedyted by their jointly owned company. The three
directors using their majority vote passed a rdgoiuat the general meeting approving the saleaof qf

the assets of their joint company to the new com@ard procured a declaration that their jointly edn
company had no interest in the contract. The judgnoé the Privy Council, based on these facts,
reflected the unfairness in, not just the deal, dsb the subsequent ratification of the transactithe
Privy Council had referred to the observation &f ttial judge that ‘the sole and only object on plagt of

%11972] 2 AllER 162 at 175.

3" Such askeech v Sandford1726) [1558-1774] All ER Rep 23@berdeen Railway Co v Blaikie
Brothers [1843-60] All ER Rep 249Bell v Lever Bros Ltd1932] AC 161, [1931] All ER Rep 1;
Boardman v Phippfl966] 3 All ER 721, [1967] 2 AC 46, [1966] 3 WLED09; Bray v Ford [1896] AC
44,[1895-99] All ER Rep 1008nperial Mercantile Credit Association (Liquidatdrg Colema(il871) 6
Ch App 558;Parker v McKenng1874) 10 Ch App 96, [1874-80] All ER 44Rgpgal (Hastings) Ltd v
Gulliver [1942] 1 All ER 378, [1967] 2 AC 134n.

%11967] 2 AC 134n (HL) at 143.

39(1887) 12 App Cas 589 (PC) (Can), [1887] UKPC 39.

4011887] UKPC 39 at 43. See aldtewgate Stud Co & Anor v Penfold & Arf@004] EWHC 2993 (Ch)
para 244 where Richards J accepted that self-detlmsactions could be ratified if it is fair, buarned
that ‘fairness is not equated with the lowest negligent valuation’.

“111902] AC 83, [1901] UKPC 49 at 60.

42[1916] UKPC 10.
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the defendants was to get rid of a business assoglaom they deemed... unsatisfactory from a business

standpointf13 Such an exclusion of a co-director/shareholderthnse circumstances bears the
implication, as observed by the Privy Council, thia three directors had ‘while entrusted with the
conduct of the affairs of the company they delibgyadesigned to exclude, and used their influeaog
position to exclude, the company whose interestais their first duty to protec?’?' The Privy Council
had while recognising that the directors should b®toverburdened in the performance of their duties
emphasised that ‘on the other hand, men who asthenmomplete control of a company’s business must
remember that they are not at liberty to sacriffeinterests which they are bound to protect, amile
ostensibly acting for the company, divert in theivn favour business which should properly belong to
the company they represeﬁ?.The unfairness in the acquisition and executiothefcontract invariably
extended to the ratification process which the y@wuncil deprecated as follows:

In same way, if the directors have acquired fontbelves property or right which they must be
regarded as holding on behalf of the company, alutisn that the rights of the company

should be disregarded in the matter would amoufdrfeiting the interest and property of the

minority of shareholders in favour of the majorignd that by the votes of those who are
interested in securing the property for themsel@&sh use of voting power has never been
sanctioned by the courts.

The conduct of the directors Regalwas not as reprehensible asdook TheRegaldirectors’ conduct
was propelled by their belief, albeit misconceiviadtheir honesty of purpose. It was such honegstickv
vitiated the inference of fraud, at least in theuabsense, that compelled the suggestion by Larss&8lI

of Killowen that the directors could have soughitfi@tion of the transaction by the shareholddiise
differences in facts and circumstances of both <dsed credence to the suggestion by Dignam and
Lowry that where a director has fraudulently expi@ied a company’'s asset, the breach is non-
ratifiable” The emphasis is on fraudulent expropriation andjust the expropriation of company’s
opportunity as irRegal.Fraud in that sense is not simply embedded idiglgonesty of the directors, but
would be reflected on the unfairness of the tratisaor ratification on the affected persons.

The finding of the existence of fraud either in th@nsaction or on the process of ratification $thou
compel the directors to ensure that every transacthnd ratification process in which they are inedl
meet the standard of ‘entire fairneé%’.Fairness, like dishonesty, must be ascertainedtjgctive
assessment of the entire process of expropriationratification. The assessment should be direated
what a person of sound business judgment would thiinhe procesé? and not just the subjective belief
and the implications of honesty of purpose on e pf the directors.

‘Who May Vote
Voting at the meeting is a property right of evehareholder. Shareholders acquire such right hyevir

of their shareholding. A share is not a sum of nyomet is an interest measured by a sum of money and
made up of various right8. The nature of the interests conferred by ‘sharas explained by Lord

* Ibid at 19-20.

* Ibid at 20.

*® Ibid at 21.

*® Ibid at 23.

" Dignam & Lowry above note 11 at 394.

“8 See Brown Jr, above note 1 at 647 where ‘entiradas’ was described as showing fair price and fai
procedure. Cf ‘Shareholder Ratification of Direstdfraudulent Acts’ above note 25 at 1373 sugggstin
that where the value of the property sold more Igegpproaches the consideration given, the deal is
undoubtedly capable of ratification.

“9Solomon TRV v Armstrorg7 A. 2d 1098, 1114-15 Del. Ch. 1999).

0 Borland’s Trustee v Steel Brothers Co [1@01] 1 Ch 279 at 288(ChD). See aBommissioner of
Inland Revenue v Crossm§tP37] AC 26 a6 (HL) per Lord Russel of KillowerBradbury v English
Sewing Cotton Co Ltfll923] AC 744 (HL) at 746 per Lord Wrenbui@poper v Boyed994 (4) SA 521

(C) at 535 per Van Zyl J. See generally Richardsto@and Jacqueline Yeates, ‘Shares, Securities and
Transfers’ in Farouk HI Cassim, Maleka Femida GasdRichard Jooste, Joanne Shev and Jacqueline
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Russell of Killowen inCommissioner of Inland Revenue v Crossthas ‘being composed of rights and
obligations which are defined by the Companies & by the memorandum and articles of association
of the company'. It is not an interest in the pndpef the company as the company, being a juristic
person, owns its own propery.The rights of the shareholders as conferred by dbmpany’s
constitution include voting righfS. Any limitation on a shareholder’'s voting right &een as an
infringement on the property right which is inhergmshare ownership.

Shareholders, unlike directors, do not owe fidycidties to the company, and as such, could exercis
their voting powers in any manner at the meetingdhe® company. Resolutions at such meetings which
are unanimously passed where the company is solventd rarely attract judicial condemnation in
realisation of the fact that in such a companyptoprietary interests of the shareholders are symonis
with those of the company.A different consideration would, however, ariseenérthere is a division
between the majority and the minority sharehol@ei among the majority shareholders is also atdirec
of the company.

There is no general rule at common law that presvarghareholder who is also a director of the caomypa
from exercising his voting powers and in any marlmepleases at the general meetings of the company.
Not even the personal interests of the sharehaldector in the transaction could exclude him/henf

the meeting or prevent him/her from voting at sunbeting®® Lord Davey inBurland v Earlé’
buttressed this common law position where he emgpddsthat ‘[u]less otherwise provided by the
regulations of the company, a shareholder is nbaded from voting or using his voting power torgaa
resolution by the circumstance of his having aipaldr interest in the subject-matter of the vote'.

But the harbouring of such interest by a direct@thwa majority shareholding in a transaction appov
with the aid of the controlling votes has alwaygoiked the suspicion of fraud and consequentlytelici
close judicial scrutiny. IiRe Halt Garage (1964) L8 Oliver J observed that ‘[fjraud opens all doord an
the court will not uphold or permit the fraudulemtercise of a power’. IiNorth-West Transportation
Company v Beatly the Privy Council had, while admitting that a di@ could as a shareholder,
exercise his right of vote to ratify a transactiorwhich he is interested, cautioned that suchratition
or adoption must not be brought about by unfairimproper means, and should not be illegal or
fraudulent or oppressive towards the minority shalders. Vinelott J ifPrudential Assurance Co Ltd v
Newman Industries Ltd & Others (N9°2found the existence of fraud, not in charactethef act or
transaction giving rise to the cause of action,dsuthe exercise, by the directors who are in obwifthe
company, of their majority voting powers to prevantaction from being brought against th¥rithese
cases buttress the judicial willingness at comnaan keven without denying the directors of theiringt

Yeats (edsContemporary Company La@laremont, JUTA & Co Ltd, 2011) at 197 for a dission on
the nature of shares.

*111937] AC 26 aB6 (HL).

%2 SeeCommissioners of Inland Revenue v Laird Group[piD3] UKHL 54 para 3%er Lord Nicholls
of BirkenheadShort v Treasury Commissiongi®948] 1 KB 116 at 122 (CA).

3 Seelnland Revenue Commissioners v Joifie875] 1 WLR 1701 at 1706-1707 (HLper Lord
Wilberforce.

> Worthington, above note 5 at 7.

*>Kinsela v Russell KinseRty Ltd(1986) 4 NSWLR 722\Vest Mercia v Dod{f1988] BCLC 250.

%5 Worthington above note 54.

7 [1902] AC 83 at 93. See aldfisenberg (formerly Walton) v Bank of Nova Scotia ®&idout et al
[1965] SCR 681 at 699.

>811982] 33 All ER 1016 at 1037.

%9 (1887) 12 App Cas 589 at 594, [1887] UKPC 39 at 9€e also Donald J Zadeck, ‘Corporations:
Shareholder Ratification of Directors’ Action’ (19410(1)Louisiana Law RevieB2, who observed that
in the absence of fraud or unfairness the intededitectors may cast their votes as majority shalokdrs.
6911980] 2 All ER 841 at 862.

®1 See alsdrranbar Holdings Ltd v Patel2008] EWHC 1534 (Ch) para 45 per Mr William Traw@C
(sitting as a Deputy Judge of the High Court) wietdithat ‘where the question of ratification ariges
the context of an application to continue a deiweatlaim, the question which the court must stk
itself is whether the ratification has the effebaitt the claimant is being improperly prevented from
bringing the claim on behalf of the company’.
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rights as shareholders, to wade into any relieéigito the directors from consequences of a breéch o
duty where the process is on its face unfair téhalshareholders.

The interest that could influence the pattern @&f dlirector/shareholder’s vote and which could irevok
judicial intervention is not necessarily restricteddirect personal interest, but could extend tteeo
relationships which the director could feel obligedprotect. Selbourne LJ had Exparte Fordef
emphasised that trustees are not allowed to exettoisr powers for their own benefit or for the bfinof
anyone so connected with them. Defining the bouadaof such connection as would impact on a
director’s interest has not been an easy one, venit with all the flexibilities of the courts of ety as
what a relationship may appear in form is not avagme in substance. Newgate Stud Co & Anor v
Penfold & Anof® Richards J observed that ‘if a director causeschimpany to enter into a transaction
with a close relation, or a spouse or other pasttiesre is a significant risk that the directorlviik
compromised by a desire to favour the other pattyrealisation of the propensity of the directtos
protect such extended interests, equity throwsetschlight beneath the surface, and applies @gides

to cases where, although in form a trustee hassoldt to himself, in substance he Kageneath the
surface scrutiny enables the courts to ascertanv#tidity of transactions in which the directormva
used ‘fronts®® to further their personal interests. Such transastwould usually appear fair on the
surface, but the real interests involved are disoed with hard facts and evidence.

In matrimonial relationships, especially where tloeiple are married in community of property, it \bu
reasonably be expected that such relationship weandlusively prove the existence of intef&dipt, as
in trust relationships, the courts are contenetg on suspicion raising a presumption that thedaation
is for the benefit of the trustee and thereby Bfijfthe onus on the trustee to dispel that impoes¥i
Cogent reasons were proffered by Megarry V@it v Waddell (No 2§ on why even such relationship
cannot give rise to a conclusive inference of ador’s interest in a transaction, where he said:

If the question is asked: "Will a sale of trust peay by the trustee to his wife be set aside?",
nobody can answer it without being told more; fog fjuestion is asked in a conceptual form,
and manifestly there are wives and wives. In orse ¢he trustee may have sold privately to his
wife with whom he was living in perfect amity; im@ther the property may have been knocked
down at auction to the trustee's wife from whonhhe been living separate and in enmity for a
dozen years.

If a spouse’s interest in a transaction cannotilmelyf attached because of the realities of marriage
would even be more difficult to identify or defirther connections to a transaction which a director
could have besides matrimonial relationships. Effonow made by the parliament in the UK to set th
scope and identify ‘connected persons’ who mustvadé in transactions in which the directors have
interest. Section 239(3)(4) of the UK Companies é{c2006 provides as follows:

(3) Where the resolution [for ratification] is pmaged as a written resolution neither the
director (if a member of the company) nor amgmber connected with himm an eligible
member.

(4) Where the resolution is proposed at a meetirig,passed only if the necessary majority is
obtained disregarding votes in favour of the retsmfuby the director (if a member of the
company) anény member connected with hifrhis does not prevent the director or any such

62(1881) 25 Sol. Journ 720.

6312004] EWHC 2993 (Ch) para 240.

% Tito v Waddell (No 2J1977] Ch 106 at 240 per Sir Robert Megarry VC.

% ‘Front’ is defined by the Nigerian Court of AppéalOnyekwulunne v Ndulyé997] 7 NWLR (pt.513)
250 at 280 as the apparent or nominal leadentekihom the real powerful man works anonymously.
% See the s 253 of the UK Companies Act of 2006 hiiefines members of a director’s family, for the
purpose of exclusion of ‘connected persons’ frontingy as including the director's spouse or civil
partner.

7 SeeTanti v Carlsofil948] VLR 401,In re Douglas[1928] 29 SR (NSW) 48Burrell v Burrell's
Trustee§1915] SC 333.

®811977] Ch 106 at 240.
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member from attending, being counted towards thleruqu and taking part in the proceedings
at any meeting at which the decision is considéted.

The weight of the provision rests more on the owedhan on the procedu7r%.lt would seem fair that
the votes of ‘connected persons’ shall not be calim determining the effectiveness of ratificatiut

it stops at that point. The fairness of the proagfsattending and conducting of the meeting are not
covered. Indeed, the provision is unequivocal tt@tnected persons’ are not excluded from the quoru
consideration and deliberations at the meeting. &kdusion of the votes of ‘connected persons’ is
perhaps informed by the desire to prevent the renae of the most frequent incidences of fraudragis
from self-dealing and expropriation of corporatgaftunities by directors which are often ratifiecthw
the votes of the interested directors and theinieo The exclusion of those votes, it is belieweduld
make it difficult, if not impossible, to secure timeajority votes to ratify the transactih.But the
provision does not seem to have considered theeinfle which the interested directors could exethen
voting shareholders even when not present at tieginge so much more with their presence, and parhap
presiding over the proceedings at the meeting. réaé possibility of a provision such as this noinge
able to attain its purpose could be seen fromeHeations by Brown on a similar provision undectszn
144 of the Delaware Corporate Code of 1967 whidyuhlifies interested directors from voting but
permits their attendance and being counted on tloeugn. Brown captured the futility of the provision
where he observed:

In general, disinterested shareholders will beusriced by the board of directors. It is the
board that submits the matter to the shareholfiéasagement has the corporate treasury at its
disposal and the attendant ability to spend conspis sum to obtain approval of the interested
transaction. At the same time, shareholders sdftan collective action problems, making
concerted opposition difficult. Moreover, disintsted opposition also risks retribution.
Without the benefit of secret ballots, managemeiit wnow the vote cast by each
‘disinterested’ shareholdét.

The threat of hostility by the directors to thesdisting shareholders is real and could be emplayed
different subtle ways such as failing to convemaegting, or in the manner of conducting of meetings

There is always the temptation to suggest thasthation lies in total exclusion of ‘connected qmns’
from the meeting of the shareholders in which tfandactions are being considered.Omore v

%9 Emphasis added. Connected persons are defineetiios 252(2) as ‘(a) members of the director’s
family (see section 253); (b) a body corporate withich the director is connected (as defined irtisec
254); (c) a person acting in his capacity as teusiea trust— (i) the beneficiaries of which inctuthe
director or a person who by virtue of paragraplofa(p) is connected with him, or (ii) the termsvdiich
confer a power on the trustees that may be exerdmethe benefit of the director or any such parso
other than a trust for the purposes of an employseme scheme or a pension scheme; (d) a person
acting in his capacity as partner— (i) of the dioecor (ii) of a person who, by virtue of paragna@),

(b) or (c), is connected with that director; (efiran that is a legal person under the law by whichs
governed and in which— (i) the director is a partiii€) a partner is a person who, by virtue ofagraph
(a), (b) or (c) is connected with the director(idy a partner is a firm in which the directoraspartner or

in which there is a partner who, by virtue of paegudp (a), (b) or (c), is connected with the dire€cto

°Cf Brown above note 48 at 642 where the writer ples that despite the importance of fairness to the
duty of loyalty, the trend has been to eliminatg analysis of fairness, replacing substantive rewigth
procedural safeguards.

> Hannigan above note 6 at 429. Davies, Worthingtnd Micheler above note 33 at 626 similarly
suggest that the provision, by depriving the doextn breach of the right to vote, avoids the lteisu
Cook v Deeksvhere the wrongdoers held three-quarters of thesvio the company, but does so without
the need to resort to the concept of ‘non-ratiBalbrong. Victor Joffe QC, David Drake, Giles
Richardson and Daniel LightmaMinority Shareholders Law, Practice, and Proced @@ ed (New
York, Oxford University Press Inc, 2008) at 19 abved that with the new trend in the legislation,
ratification will be more difficult to achieve. Sélee reason for the provision as stated by Lorcdd&uith
who said that the provision “seeks to exclude thiey of the wrongdoer and those persons most likely
be biased in favour of the director or under hituance- namely, the persons connected with hing- an
make it easier to identify those persons when ttesvare counted.”

"2 Brown Jr above note 70 at 642.

’ @

NTERPRESS
VIRTUSP
41



Corporate Board: Role, Duties ¢ Composition / Volume 10, Issue 2, 2014

McDonald et af* Addy J of the Canadian Superior Court adoptecacst akin to this where he held that
a director who is an interested party in any cantiia which the company is interested must reffeam
voting and cannot be counted to form a quorumoitiat be argued in one extreme that the exclusion of
the interested director/shareholder from the mgedimd voting would amount to a deprivation of tightr

of property which every shareholder enjoys by Hiareholding. But if that is the only prize to pay i
order to ensure fairness in corporate transactibiesnnot be overburdening of the affected pers@ms
the other extreme is the argument that even suclugsn will not guarantee the desired fairnesshas

snares of proxy votin7§1 which is apparently overlooked by the provis7i%|still gives some leverage to
the interested director who could be counted ferghrpose of forming a quorum, and vote even when
not a shareholder.

The safeguard against the deficiencies of sect®®(4) is found in section 239(7) of the Act which
provides as follows:

This section does not affect any other enactmentrube of law imposing additional
requirements for valid ratification or any rule lafv as to acts that are incapable of being
ratified by the company.

This provision preserves the common law principbes ratifiability of company transactions by the
shareholders so that even with the exclusion ofineeted persons’ from voting, the fairness of the
transaction and ratification process are not freenfjudicial scrutiny. That provision should enabie
courts to look beyond the surface of the transacéis it is done at common law and to examine the
various interests involved in the ratification pees’®

Effect of Ratification

The most potent weapon at the disposal of the ntynsihareholder in protecting the company agaimst t
incidences of abuse of power by the directors & tbncept of derivative action. This concept is
increasingly gaining recognition by the companitgtuses in different jurisdictions. There is gerain
concern on the prospect of depriving the minoritgreholders of this invaluable weapon through the
ratification by the majority of the directors’ bigkaof duty. The need to guard against unjust dafica

of the minority shareholder of the benefit of dative action is reflected in the decision of Mr \idin
Trower QC (sitting as a Deputy Judge) Franbar Holdings Ltd v Patéf who held that where the
question of ratification arises in the context ofapplication to continue a derivative claim, thestion
which the court must still ask itself is whethee tratification has the effect that the claimanbésng
improperly prevented from bringing the claim on &aklof the company.

Seeking an answer to this question where issuéawd arising from self-dealing or misappropriatioi
corporate opportunity are involved cannot be reswlwith such an inquiry, as Knox J statedsmith v
Croft (No 2)"® as to whether it is an appropriate independerdrotbat is preventing the plaintiff from
prosecuting the action. Transactions in which tihectbrs have acted beyond their power#rg vires or
outside the confines of the statute aSimith’s casgbear different legal implications as such tratieas
may not bind the company until ratified or adopteg the shareholders. Such transactions do not
necessarily confer benefits on the directors andidcbave been executed honestly by the directarshéo
benefit of the company. It is thus understanddiesijority of the members are allowed to adoptatify

the transactions. Transactions that fall within thgal connotations of fraud are more often thah no

31973 CanLIl 759 (ON SC). See algarvie v Axmith et a1961 CanLlIl 154 (ON SC)ransvaal Lands
Co. v New Belgium (Transvaal) Land & Development[C814] 2 Ch 488.

" ‘Shareholder Ratification of Directors’ Frauduleits’ above note 48 at 1372.

> See Derek French, Stephen Mayson & ChristophenRylayson, French & Ryan on Company Law
30" ed (Oxford, Oxford University Press, 2013) at 5#@ere the authors observed that ‘[a]s s 239(4)
disallows votes cast by a director ‘if a membethea than ‘as a member’, it would seem that votest ¢
by the director as proxy must not be counted if divector is a member, but must be counted if the
director is not a member’.

6 SeeFranbar Holdings Ltd v PatR008] EWHC 1534 (Ch) where Mr William Trower QQt{mg as a
Deputy Judge) applied the full force of that prauis

"712008] EWHC 1534 (Ch) para 45.

811988] Ch 114 at 185.
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executed to benefit the directors involved. In soabes, the mere ratification by the majority, ewten
seen as ‘independent’, would ripso factoabsolve the directors from liability without exammig the
propriety of the ratification. Ascertaining the preety of the ratification requires close scrutiof/the
ratification process which is implicitly approved Binelott J in Prudential Assuranc@ where he
observed that there is something unconscionabtherconduct of the majority if they use their vgtin
power in general meeting to prevent an action bd&irmught against them. Going behind the veil of
ratification could reveal, as Mr William Trower Q&ated inFranbar, that company’s assets are being
diverted by the wrongdoer who is in control to ‘anoected persons’ in the context of section 236{4)
the UK Companies A

The realisation that fraud does not lie only ondharacter of the transaction, but could also ledoon
the ratification process,compels the need to ascertain the extent of afisolwhich a director enjoys
from liability for a breach of duty by the fact dtification. Some writers hold the view that rigtiftion

by a company of a breach of duty by its directastbys the cause of action against such direetwls
the company can no longer bring a claim based anh tiheach of dut§? That suggestion seems too
generalised, it would require material qualificasoto reflect the true effect of ratification. Whih
unanimous decision of the shareholders in a soleempany could have the effect of total absolutbn
directors from liability as in that situation theaseholders are seen as synonymous with the conipany
ratification in other circumstances would certainbt have a similar effect.

The effective corporate operation requires thatnterests of all shareholders be protected whethtire
majority or in the minority. While the majority stednolders may have their way in corporate decisions
the minority shareholders must not be denied df g8y, and which would ordinarily include recoutee
the courts for a review of the decisions takenhgyrajority shareholders. It cannot be an answsuth
challenge by the minority for the majority sharetesk to assert that the transaction is ratifiegnédyy
‘disinterested’ or ‘unconnected’ shareholders. Thisition is supported by the decision of the Privy
Council in North-West Transportation Company v Be#ttwhere the court, though upholding the
ratification in that instance, recognised that tdufication by majority shareholders could be taded
where it is brought about by unfair or improper mea

Ratification could be unfair or improper, not jiscause it favours one group of shareholders antheo
others, but also because the transaction thatifiedadoes not serve the interest of the compdarhe
realities of these situations would demand thatettfiect of ratification on the transaction be rieséd.
Such restriction is found iSolomon TRV v Armstroffgwhere the court described the true effect of
ratification as merely conferring a cleansing effes transaction but does not extinguish the clima
breach of duty.

The courts should entertain any action broughthigyminority shareholder that contests the effentigs
of ratification. It is only by subjecting the ratiétion to judicial scrutiny that the process ttghuvhich
the ratification is attained would be known. A figition which is fraudulently procured by the nrijp
even with the exclusion of the ‘connected persshsuld not receive judicial approvil.

911980]2 All ER 841 at 862.

8012008] EWHC 1534 (Ch) para 45.

81 SeePrudential Assurance’s cassuprawhere Vinelott J held that ‘fraud lies in their usietheir voting
power, not in the character of the act or traneaagiving rise to the cause of action’.

%2 See French, Mayson & Ryan above note 75 at 520.

8 SeeMultinational Gas v Multinational Servicd4983] Ch 258 at 288G where Dillon LJ held that so
long as the company is solvent, the shareholdersrasubstance the company. Lawton LJ at 258E-H
observed that when the oil companies, as shareisoldeproved what the plaintiffs as directors haded
there was no cause of action because at that tiere wvas no damage. What the oil companies were
doing was adopting the directors' acts and as kbhters, in agreement with each other, making those
acts the plaintiff's acts. See al&tiorney-General for Canada v Standard Trust CiNefv York[1911]

AC 498;In re Express Engineering Works L{d920] 1 Ch 466in re Horsley & Weight Ltd1982] Ch
442; Kinsela v Russell KinselRty Ltd (1986) 4 NSWLR 722)Vest Mercia v Dod@1988] BCLC 250;
Madoff Securities International Limited v Raven &€rs[2011] EWHC 3102 (Comm).

84(1887) 12 App Cas 589, [1887] UKPC 39.

% Solomon TRV v Armstrongt7 A. 2d 1098, 1114-15 Del. Ch. 1999).

% Re Halt Garage (1964) Lt{1982] 3 All ER 1016 at 1037.
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Shareholders unanimous resolutions ratifying dinecbreach of duties are not necessarily immuna fro
judicial scrutiny. Such resolutions could be chadled by the liquidators of the company. The chaken
would invariably be predicated on the effect of thtfication on the interest of the company’s d@d.

It is incumbent on the courts upon such challegastertain whether the company is insolvent athen
verge of insolvency at the time of the ratificatian position which would materially impact on the
effectiveness of the ratification. Street CXKinsela v Russell Kinsela Pty Efdteflected on the effect of
insolvency on the company as follows:

[Wlhere a company is insolvent the interests of treditors intrude. They become
prospectively entitled, through the mechanism qtiiiation, to displace the power of the
shareholders and directors to deal with the compaagsets. It is in a practical sense their
assets and not the shareholders’ assets thatgthtba medium of the company, are under the
management of the directors pending either ligindateturn to solvency or the imposition of
some alternative administration.

Shareholders cannot in a company’s state of insclveelieve directors from liability arising from a
breach of duty. Any ratification contrived in sucincumstances is a fraud on the creditors whickdac
legal validity and will not survive judicial scraty. The inference from the analysis is that thesalct
effect of ratification, whether made by a unanimeoesolution or majority shareholders decision, a@$ n
definite until it is tested and pronounced uporth®ycourt.

Conclusion

The concept of fraud has never received a pre@§aition either in equity or at common law. It wdu
be safe to ascertain the existence of fraud irctimext of ratification of breach of duty by theeditor by
examining the transaction and the ratification pssc Fraud could be found either in the charadtéreo
transaction or in the ratification process. Theaimiess of the transaction or ratification on afhyhe
affected persons, which could be objectively asimed, could imply the existence of fraud.

In considering the ratifiability of a transactiamwhich the existence of fraud is indicated, thadsty of
the director is material but not a decisive fa@erany transaction that adversely affects theeastsrof
the creditors cannot be ratified even by a unansn@solution of the shareholders. There is no valid
distinction in the ratification process relating ttee nature of corporate property expropriated ey t
directors. Whether corporate opportunity or corpoiaformation, or issues of self-dealing, all hake
same effect. What is material is the fairness eftthnsaction and the ratification process on ffexted
persons.

The directors are at common law not generally foitddl from voting as shareholders for ratificatimn
transactions in which they have personal inter@sts judicial position is justified by the factahshares
are personal property of the shareholder whichasnfoting rights on the shareholder. The sharehsld
as such do not owe fiduciary duty to the comparg/vaauld not be restricted in the manner of exengsi
of their voting powers. However, where the sharééols also a director holding majority of the ssar
and is seen to have employed his controlling vétegatify transactions in which he has interesg th
courts have increasingly shown a disposition inhsaituation to scrutinize the transaction and the
ratification process to be satisfied that theneadraud involved.

The parliament in the UK has modified the extamhowmn law position by enacting provisions in section
239(3)(4) of the Companies Act of 2006 which didifyahe interested director and ‘connected persons
from voting at meetings in which ratification oftaeach of duty is being considered. The scope of
‘connected persons’ as defined by the Act is comtably wide enough to affect those with latent
interests in the transaction. But the provisionsdoet excluding the interested director and ‘coteabc
persons’ from attending and being counted for theppse of forming a quorum at the meeting. The
effect of this is that the interested director aomnnected persons’ could still exert influence the
voting shareholders and in that manner circumvaet flurpose of the provision which is geared at

87(1986) 4 NSWLR 722 at 732. See aRe Horsley & Weight Lt{11982] Ch 442 (CA)Rolled Steel Ltd
v British Steel Cord1986] Ch 246 (CA)Bowthorpe Holdings Ltd v Hill§2003] 1 BCLC 226West
Mercia Safetywear Ltd v Dodd988] BCLC 250 (CA)Aveling Barford v Perion Lt{l1989] BCLC 626.
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ensuring fairness in the ratification process. papacea lies in section 239(7) of the Act whichsprees
the common law principles on determining the vajidif ratification.

The effect of ratification, as held Bolomon TRV v Armstro%%is merely to confer cleansing effect on
the transaction, it does not extinguish the cladmaf breach of duty. The resolution to ratify, everen
passed by a unanimous decision of the shareholdewd be challenged by the liquidator where it
infringes on the rights of the creditors. Similarhatification is not immune from challenge by the
minority shareholders merely because it is seethasexpression of the will of the majority of the
shareholders. The courts have shown the disposdiwhare in fact under a positive duty, in ancachy
the minority shareholders, to review the ratifioatiprocess and be satisfied that it is fair totlad
interested parties.

8747 A. 2d 1098, 1114-15 Del. Ch. 1999).
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